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KNOWLEDGE IS POWERKNOWLEDGE IS POWERKNOWLEDGE IS POWERKNOWLEDGE IS POWER

•How to Protect Yourself and Your Agency?
•This presentation will examine and identify 
common police practicescommon police practicescommon police practicescommon police practices

• InconsistencyInconsistencyInconsistencyInconsistency – Limit Inconsistent Practices
•Identify whywhywhywhy we do certain things

•Look outside our own operations

Training Objectives

INCONSISTENCYINCONSISTENCYINCONSISTENCYINCONSISTENCY

ConstitutionalConstitutionalConstitutionalConstitutional
PolicingPolicingPolicingPolicing

POLICY

TRAININGTRAININGTRAININGTRAININGSUPERVISIONSUPERVISIONSUPERVISIONSUPERVISION
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•Guardians? 

•Warriors?

•Counselors? 

•Priests? 

•Social workers? 

•Magicians?

A Letter to the American Public A Letter to the American Public A Letter to the American Public A Letter to the American Public ––––
Why you must decide Why you must decide Why you must decide Why you must decide 

what you want from copswhat you want from copswhat you want from copswhat you want from cops

•Every officer needs to be an empathetic, well-spoken, SEAL-

trained ninja, with double majors in psychology and social 

work, who considers the job a calling, and has no bills to pay, 

no nerves to fray, and enforces the law completely objectively 

while also using discretion at all times, unless it's going to 

result in arresting – or not arresting – the wrong person at 

the wrong time, for the wrong thing, in the opinion of every 

member of the public.
Kathleen Dias

How About Human? •1857 - Sir Robert Peel – Peelian Principals -

•1964 - Race Riots –

•1967 – Kerner Commission
• Professionalism 

• Accountability

• Community Policing

•2014 - Shooting Death of Michael Brown

•2015 - Presidents 21st Century Policing 
•2020 – Death of George Floyd

•2020 - President Trumps Executive Order on Policing

The History of Policing Matters

The History of Law Matters LIVES MATTER
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• It was in 1829 that Peel established the 
Metropolitan Police Force for London based at 
Scotland Yard. 

•The 1,000 constables employed were affectionately 
nicknamed 'Bobbies' or, somewhat less 
affectionately, 'Peelers'. 

• In 1829, when setting forth the principles of policing 
a democracy, Sir Robert Peel declared: "The police 
are the public and the public are the police."

Sir Robert PeelSir Robert PeelSir Robert PeelSir Robert Peel

•#7 - To maintain at all times a relationship with the public 
that gives reality to the historic tradition that the police are 
the public and that the public are the police, the police 
being only members of the public who are paid to give full-
time attention to duties which are incumbent on every 
citizen in the interests of community welfare and existence.

Peelian Principles

•The National Advisory Commission on Civil National Advisory Commission on Civil National Advisory Commission on Civil National Advisory Commission on Civil 
DisordersDisordersDisordersDisorders, known as the Kerner CommissionKerner CommissionKerner CommissionKerner Commission, was an 
11-member commission established by President 
Lyndon B. Johnson to investigate the causes of the 
1967 race riots in the United States and to provide 
recommendations for the future.

Kerner Commission Monell v. Department of Social Services

•U.S. Supreme Court (436 U.S. 658 (1978))

•Monell finds that Section 1983 applies to municipalities 
and local governmental units when policies or official 
procedure were responsible for violation of federally 
protected rights. 

•Failure of Policy

•Failure to Supervise

•Failure to Investigate

•Failure to Train

Monell v. Department of Social Services

•Supreme Court held that local governments may be sued 
for damages as well as declaratory and injunctive relief 
whenever;

•“the action that is alleged to be unconstitutional 
implements or executes a policy statement, ordinance 
regulation, or decision officially adopted and promulgated 
by that body’s officers.  Moreover…local governments… 
may be sued for constitutional deprivations visited 
pursuant to governmental ‘custom’ even though such a 
custom has not received formal approval through the 
body’s decision making channels.”

According to Justice Scalia:
Hudson v. Michigan  

We now have increasing evidence that police forces across the 
United States take the Constitutional rights of citizens seriously. 
There have been wide-ranging reforms in the education, training, 
and supervision of police officers. Numerous sources are now 
available to teach officers and their supervisors what is required of 
them under this Court’s cases, how to respect constitutional 
guarantees in various situations, and how to craft an effective 
regime of internal discipline. Moreover, modern police forces are 
staffed with professionals; it is not credible to assert that internal 
discipline, which can limit successful careers, will not have 
deterrent effect!
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Deliberate Indifference

•Deliberate indifference is demonstrated when the 
“inadequacy is so obvious, and . . . so likely to result in the 
violation of constitutional rights, that the policymakers . . . 
can reasonably be said to have been deliberately 
indifferent[.]”
•A choice made from among various alternatives;
•A knowing choice, usually made with some state of mind;
•A choice made with some knowledge or 

appreciation of what the consequences  
of the choice will/might be.

19

•A “policy” is “an official policy, a deliberate choice of a 
guiding principle or procedure made by the municipal 
official who has final authority regarding such matters.”

Unconstitutional Policy

•The plaintiff could establish liability by proving that 
the alleged unconstitutional actions resulted from 
the execution of a formal policy statement, 
ordinance or regulation officially adopted by the 
municipality.

•An official policy is fairly easily to discern; it is 
usually found in written policy statements, 
ordinances, and regulations.

Unconstitutional Policy

•Policies and procedures shall reflect and 
express the Department's  core values and 
priorities, and provide clear direction to ensure 
that officers lawfully, effectively, and ethically 
carry out their law enforcement responsibilities.

Policies And Training Generally

•Agencies must develop sound policy based upon 
professional thinking, court decisions, and statutes.

•Provide officers with the direction and guidance 
necessary to improve and develop as police officers; 
and to identify, correct, and prevent officer 
misconduct. 

•Ten to twelve high risk/critical task policies in law 
enforcement that lead to 99% of liability.  

•Hot Topics- Use of Force, Force Policies, Pursuit, 
Sexual Harassment, Bias Based Policing, Off-Duty, 
LGBT, ADA

Policy and Procedure
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Training Requirements

•The plaintiff must identify the particular deficiency in the training 
program of the Police Department or how that alleged deficiency 
caused his injury.

•The alleged deficiency in the training must be closely related to the 
alleged injury

•Areas to focus on:

•Use of Force, Bias Based Profiling, ADA, LGBT, Recording Police, 
1st Amendment 

Failure to Train 

•Held: Municipalities have an affirmative duty to train 
employees in core tasks.

•Inadequate law enforcement training may form the basis 
for a civil rights claim where the failure to train amounts to 
deliberate indifference to the rights of persons whom the 
police come into contact with.  

City of Canton v. Harris
389 U.S. 378 (1989)

•The focus must be on the adequacy of a training program in 
relation to the duties the officers are expected to perform and 
the identified deficiency, in a city’s training program.

•This will occur when the need for more or different training is 
so obvious, and the inadequacy so likely to result in the 
violation of constitutional rights, that the policymakers of the 
city can reasonably be said to have been deliberately deliberately deliberately deliberately 
indifferent indifferent indifferent indifferent to the need.

City of Canton v. Harris
389 U.S. 378 (1989)

• Three-prong test must be applied:

• 1.  Whether in failing adequately to train and supervise 
subordinates, he was deliberately indifferent to an inmates mental 
health care needs;

• 2.  Whether a reasonable person in the supervisor’s position would 
know that his failure to train and supervise reflected deliberate 
indifference; and

• 3.  Whether his conduct was causally related to the constitutional 
infringement by his subordinate.

City of Canton v. Harris 

• Policy is only as effective as the training in the substance and 
requirements of that policy.  If training is weak, unfocused or 
nonexistent, then the policy will not be followed.

• Once policy is issued- Training must occur in the substance of that 
policy.

• Policy distribution and tracking – Programs like PowerDMS 

• Recommended method is hypothetical scenarios that would indicate 
the policy.  

Training
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Your Department Is Only as Strong as Your Department Is Only as Strong as Your Department Is Only as Strong as Your Department Is Only as Strong as 
Your Weakest SupervisorYour Weakest SupervisorYour Weakest SupervisorYour Weakest Supervisor

•Shall ensure that supervisors have the knowledge, 
skills, and ability to provide close and effective 
supervision to each officer under the supervisor's 
direct command; provide officers with the direction 
and guidance necessary to improve and develop as 
police officers; and to identify, correct, and prevent 
officer misconduct. 

It All Starts With Supervisors

•1.  The supervisor had actual or constructive knowledge that his 
subordinate was engaging in conduct that posed, “a pervasive and 
unreasonable risk” of constitutional injury

•2. The supervisors response was so inadequate as to show a 
deliberate indifference or tacit authorization of the alleged 
offensive practices.

•3. That there was an affirmative link between the supervisor’s 
inaction and the constitutional injury. 

Establish Supervisory Liability

DOJ Ferguson Report

•Biased Based Policing

•Use of Force Reporting and Investigation

•Proper Supervision

•Accepting and Investigating Complaints of Misconduct

•Training

•Community Policing
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OVERARCHING RECOMMENDATION

•The President should support and provide funding for the 
creation of a National Crime and Justice Task Force to 
review and evaluate all components of the criminal justice 
system for the purpose of making recommendations to the 
country on comprehensive criminal justice reform.

•The President should promote programs that take a 
comprehensive and inclusive look at community based 
initiatives that address the core issues of poverty, 
education, health, and safety. 

Six fundamental facets or “pillars” 
of fair and effective policing

•Pillar One: Building Trust and Legitimacy
•Procedural Justice and Police Legitimacy

•Pillar Two: Policy and Oversight

•Pillar Three: Technology and Social Media

•Pillar Four: Community Policing & Crime Reduction

•Pillar Five: Training and Education

•Pillar Six:  Officer Wellness & Safety

Words Mean Something… Is it Just Words?

•Trust 

•Transparency

•Efficiency

•Effectiveness

•Knowledge

•Ethics 

•Integrity

•Procedural 
Justice

•Police 
Legitimacy

Words – Use of Force Concern
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Confusion of Standards?

•Decision Making Model – August 2015

•PERF 30 Report- January 2016
• Recommendations to change policy and training standards.

• Response from IACP and FOP

•Guiding Principles on UOF– March 2016

•IACP National Consensus Policy on use of Force
- January 2017

•Settlement Agreements 

• The need for force is one of the most if not the most The need for force is one of the most if not the most The need for force is one of the most if not the most The need for force is one of the most if not the most 
important factor under important factor under important factor under important factor under Graham v. ConnorGraham v. ConnorGraham v. ConnorGraham v. Connor. Whether an . Whether an . Whether an . Whether an 
arresting officer used excessive force is determined by arresting officer used excessive force is determined by arresting officer used excessive force is determined by arresting officer used excessive force is determined by 
assessing the need for force assessing the need for force assessing the need for force assessing the need for force in light ofin light ofin light ofin light of all the surrounding all the surrounding all the surrounding all the surrounding 
circumstancescircumstancescircumstancescircumstances....

• When feasible, a warning before use of deadly force is a When feasible, a warning before use of deadly force is a When feasible, a warning before use of deadly force is a When feasible, a warning before use of deadly force is a 
critical component of risk assessment and decritical component of risk assessment and decritical component of risk assessment and decritical component of risk assessment and de----escalation. escalation. escalation. escalation. 

USE OF FORCE RESEARCH: USE OF FORCE RESEARCH: USE OF FORCE RESEARCH: USE OF FORCE RESEARCH: 
ARE CIRCUIT COURTS REDEFINING THE ARE CIRCUIT COURTS REDEFINING THE ARE CIRCUIT COURTS REDEFINING THE ARE CIRCUIT COURTS REDEFINING THE 

ELEMENTS OF REASONABLE USES OF FORCE?ELEMENTS OF REASONABLE USES OF FORCE?ELEMENTS OF REASONABLE USES OF FORCE?ELEMENTS OF REASONABLE USES OF FORCE?

•The Courts often analyze the concepts need for use 
of force (or need for force) and whether the use of 
force was proportional together. 

• Courts have a tendency to discuss de-escalation in 
situations when officers are dealing with individuals 
known to have or that appear to be suffering from 
mental illness or when individuals are suspected or 
are under the affects of excited delirium.

Notable PatternsNotable PatternsNotable PatternsNotable Patterns

• 1) apprehension by use of deadly force is a seizure 
subject to the Fourth Amendment's reasonableness 
requirement;  

• (2) deadly force may not be used unless it is 
necessary to prevent the escape and the officer has 
probable cause to believe that the suspect poses a 
significant threat of death or serious physical injury 
to the officer or others; 

Tennessee v. Garner
1985

•Definition - Corresponding in size or amount to 
something else.

•PERF 30 Report - 3. Police use of force must meet 
the test of proportionality. 

•DLG- The degree of force employed should be in                  
direct relationship to the amount of resistance                       
exerted, or the immediate threat to the officers or 
others

Proportional

PROPORTIONALPROPORTIONALPROPORTIONALPROPORTIONAL

Human Error 
and Decision Making
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Human Response

•Human Movement, Speed and Dynamics
•Time to draw and fire

•Action v. Reaction 

•Prone suspect armed with a gun has a tactical advantage

•Naive shooter can be highly accurate 

•Attention and Vision

•Decision-Making and Human Error

•Memory

Human Dynamics

De-Escalation

• Definition - Reduction of the intensity of a conflict or potentially 
violent situation.

• In the use of force area we have heard increase usage of the word 
de-escalation. 

• What does this mean? What does this mean? What does this mean? What does this mean? 

• What does it mean legally and operationally. 

• How is society interpreting this word? 

• This training will evaluate the legal needs and operational need of 
use of force policy and training keeping in mind officer safety.

De-Escalation

Society is Focused on 
De-Escalation

• Incidents around the Country with Mentally ill and subjects who 
have limited capacity.

•What we call “lawful but awful” Incidents

•High media and society scrutiny

•Evaluation of “Governmental Interest” in use of force evaluations

•Lack of legal guidelines for use of force on medical related 
incidents

Legal standards

•Roell v. Hamilton –“No caselaw prohibits officers from 
using any physical force against a person before first 
attempting alternative de-escalation techniques … 
Resistance that was probably caused by excited delirium 
does not preclude officers from using a reasonable amount 
of force to bring a person under control.”

• 853 F.3d 312 (6th Cir 2017)

49 50
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Do Officers Have a Duty to Prevent Suicide?

•One Judge wrote, "law enforcement will learn soon enough "law enforcement will learn soon enough "law enforcement will learn soon enough "law enforcement will learn soon enough 
that sins of omission are generally not actionable.”that sins of omission are generally not actionable.”that sins of omission are generally not actionable.”that sins of omission are generally not actionable.”

•Even more direct the caution that "sins of omission" don’t 
create liability is one court's explicit rejection of the notion 
that officers have a duty to prevent a suicide. Adams v. City 
of Fremont, 80 Cal.Rptr.2d 196 (Cal.App. 1998). 

•However, once officers decide to intervene, they may be However, once officers decide to intervene, they may be However, once officers decide to intervene, they may be However, once officers decide to intervene, they may be 
liable for tactical decisions.liable for tactical decisions.liable for tactical decisions.liable for tactical decisions.

Duty of Care

• What is the mission?

• What is the duty of the officer?

• We are not recommending that you walk away – while that is an option as the 
4th Circuit has said and it may be the best legal advise - but not operationally 
sufficient.

• Public Duty - general duty to all citizens no particular duty to one citizen

• Arises when we create a special create a special relationship – specifically 
special treatment.

• Confusion of a legal duty with a moral duty.

Special Relationship

•1.  Agency promises to act on behalf of the individual

•2.  Officers know inaction can lead to harm

•3.  There is direct contact between officers and individual 

•4.  Officers’ conduct made individual believe he was protected

State-Created Danger

Don’t make statements that Don’t make statements that Don’t make statements that Don’t make statements that 

might not be true!might not be true!might not be true!might not be true!

Don’t make promises you can’t keep!Don’t make promises you can’t keep!Don’t make promises you can’t keep!Don’t make promises you can’t keep!

• DeShaney v. Winnebago County Dept. of Social Services,489 U.S. 189 
(1989)

• Dwaresv. City of NY,985 F.2d 94 (2nd Cir. 1993)

• Pena v. DePrisco, 432 F.3d 98 (2nd Cir. 2005)

• Hayes v. County of San Diego, 305 P.3d 252 (Cal. 2013)

Hayes v. County of San Diego
9th Cir 2011

•Subject with suicidal tendency 

•Subject raised his arms showing a large knife – 4 seconds shots 
fired

•14th Amendment claim – Shocks the Conscious – “purpose-to-
harm”

•Negligent Wrongful Death - CA
• Preshooting Conduct 

• Use of Deadly Force

• Prewarning of Intent

Hayes - 2013

•CA Supreme Court answered the question:

•Held that tactical conduct and decisions 
preceding an officer’s use of deadly force are 
relevant considerations in the determining 
whether the use of deadly force gives rise to 
negligence liability.

55 56
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Issue In Force Cases

•De-Escalation is a tactic designed to place officers in 
a position of advantage when dealing with irrational, 
unpredictable, or suicidal persons.  

•De-Escalation helps officers stay focused and calm 
during crisis situation to bring chaotic moments to as 
peaceful a resolution as the suspect will afford.

•Do not risk the safety of officers or the subject.

Conducting Force Investigations

•The purpose of this program is to prepare 
supervisors, investigators, and management for 
the proper response and investigation of use of 
force incidents.  

•Supervisors must recognize their responsibility to 
conduct a complete, concise, and objective 
investigation into the use of force by their officers. 

•Protecting the agency in timely manner

62

Roadblocks to Success

•Initially Officers will be reluctant to using force and 
documenting it.

•Experience shows us that once a department starts 
properly reporting force the numbers will increase.

•The process only works correctly if Supervisors take it 
seriously and are consistent.

63

Graham v. Connor

“Objective Reasonableness”“Objective Reasonableness”“Objective Reasonableness”“Objective Reasonableness”

Conner - Holding

•Court determined that Fourth Amendment establishes the legal 
standard for use of force claims during an arrest, detention or 
other seizure.

•Fourth Amendment is the right of the people to be secure 
against unreasonable searches and seizures

•The reasonableness of a particular use of force must be judged 
from the perspective of a reasonable officer on the scene, 
rather than with the 20/20 vision of hindsight.  

Conner- Holding

• Not every push or shove, even if it may later seem 
unnecessary in the peace of a judge’s chambers violates 
the Fourth Amendment.

• The calculus of reasonableness must allow for the fact that 
police officers are often forced to make split-second 
judgments in circumstances that are tense, uncertain, and 
rapidly evolving about the amount of force that is necessary 
in a particular situation.

61 62
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Conner - Holding

•The reasonableness test in an excessive force case during an 
arrest, detention or other seizure is an objective one;

•The question is whether the officer’s actions were “objectively 
reasonable” in the light of the existing facts and 
circumstances, without regard to their underlying intent or 
motivation.

•Not a qualified immunity case.  The District Court in Graham
directed a verdict in favor of the officers.  The Supreme Court 
reversed and remanded case for new trial.

Reasonableness

“the test of reasonableness under the “the test of reasonableness under the “the test of reasonableness under the “the test of reasonableness under the 
Fourth Amendment is not capable of Fourth Amendment is not capable of Fourth Amendment is not capable of Fourth Amendment is not capable of 

precise definition or mechanical precise definition or mechanical precise definition or mechanical precise definition or mechanical 
application”application”application”application”

• Facts make force reasonableFacts make force reasonableFacts make force reasonableFacts make force reasonable

• No perfect answerNo perfect answerNo perfect answerNo perfect answer

Reasonable

Governmental 

Interest

Privacy Rights

4Th Amendment

Use of Force must be objectively reasonable

Courts Consider Three Specific Factors:Courts Consider Three Specific Factors:Courts Consider Three Specific Factors:Courts Consider Three Specific Factors:

•1. How Serious was the offense that the officer suspected at the 
time that the officer used force. The more serious the offense, the 
greater the need for apprehension, thus, the greater level of force 
that may be used.

•2. Did the suspect pose a threat to the officer or any other person 
present,

•3. Was the suspect actively resisting or attempting to evade arrest 
by flight.

•At the moment force is used.

•Applies to each application of the force used. 

• ImminentImminentImminentImminent = About to happen or occur. Something that is to 
take place very soon. 

• ImmediateImmediateImmediateImmediate = Acting or being without the intervention of 
another object. Taking place right now.

Assessing The Threat

In Light of

“The factsfactsfactsfacts”, and

“The totality of the circumstances totality of the circumstances totality of the circumstances totality of the circumstances confronting the officers at the at the at the at the 
moment moment moment moment forced is used.”

The officer’s actions must be;

“Objectively Reasonable”

4th Amendment Test

67 68
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“The totality of the circumstances totality of the circumstances totality of the circumstances totality of the circumstances confronting the 
officers at the moment at the moment at the moment at the moment forced is used.”

“It is the totality of the circumstances that is the touchstone “It is the totality of the circumstances that is the touchstone “It is the totality of the circumstances that is the touchstone “It is the totality of the circumstances that is the touchstone 

of the reasonableness inquiry.”of the reasonableness inquiry.”of the reasonableness inquiry.”of the reasonableness inquiry.”

Thompson v. Salt Lake County, 584 F.3d 1304, 1318 (10th Cir.2009)

4th Amendment Test

1)  Is the suspect a threat to officers 
orororor others?

4th Amendment Test

"[A] simple statement by an officer that he fears for 
his safety or the safety of others is not enough; there 
must be objective factors to justify such a concern”.

Deorle v. Rutherford, 272 F.3d 1272

(9th Cir. 2001)

Assessing The Threat

Ability

Opportunity

Intent

Training Threat Assessment

Behavioral Behavioral Behavioral Behavioral 

Cues NOT Cues NOT Cues NOT Cues NOT 

State of State of State of State of 

Mind

Objectively Reasonable

•Who Determines whether your actions are 
objectively reasonable? 2) Is the suspect actively resisting oractively resisting oractively resisting oractively resisting or

attempting to evade seizure by 
flight? 

Assessing The Threat
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ACTIVE RESISTANCE: 

• Resistance that poses a threat of harm to the office or others, such as when a 
subject attempts to attack an officer; exhibits combative behavior (e.g. lunging 
toward the officer, striking the officer with hands, fists, kicks, kicks, or any 
instrument that may be perceived as a weapon such as a knife or stick); or 
attempts to leave the scene, flee, hide from detection, or pull away from the 
officers grasp.  

• Verbal statements alone do not constitute active resistance.  

• Bracing or tensing alone ordinarily do not constitute active resistance, but may 
be they pose a threat of harm to the officer or others. (DOJ/ABQ-14)

3) Are the circumstances tense, 
uncertain and rapidly evolvingrapidly evolvingrapidly evolvingrapidly evolving? 

Assessing The Threat

4) Severity of the crime at issue

Assessing The Threat
Kingsley Language

Objective Considerations: Criteria
1.  Threat perceived Threat perceived Threat perceived Threat perceived by a reasonable officer.

2.  NeedNeedNeedNeed for Use of Force as the appropriate 
response to the perceived threat;

3.  Amount of Force Amount of Force Amount of Force Amount of Force used in relation to the need 
for force

4.  Effort(s) made to temper Effort(s) made to temper Effort(s) made to temper Effort(s) made to temper the severity of the 
forceful response; and

5.5.5.5. Extent of the Injury Extent of the Injury Extent of the Injury Extent of the Injury to the inmate 

6.6.6.6. Severity of the Security problem Severity of the Security problem Severity of the Security problem Severity of the Security problem at issue and

7.  Whether the plaintiff was actively resistingactively resistingactively resistingactively resisting.  

•Daigle Law Group
• www.daiglelawgroup.com

•DLG Learning Center
• www.DLGLearningCenter.com

•DLG Policy Center
• www.DLGpolicycenter.com

•DLG Use of Force Summit
• www.useofforcesummit.com

•DLG First Amendment Summit
• www.firstamendmentsummit.com

• Internal Affairs Training

•Advanced Internal Affairs Training

The End….

www.DaigleLawGroup.com

FOLLOW DLG ONFOLLOW DLG ONFOLLOW DLG ONFOLLOW DLG ON
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